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while other customers paid only 31. 8s. Lord Eldon sent the 
case to a jury to determine " whether this was an agreement for 
a division of the profits, or B. stood only in the relation of a 
vendor of beer to this retailer at 41. 5s. per barrel, in considera- 
tion of paying half his rent, selling to others at 31. 8s." Now, 
if we seek to apply the rule of Cox v. Hickman to this case, we 
find it just as difficult to say whether A. and B. were mutually 
principal and agent, as it is to decide as an original question, 
whether they were partners or not. We shall not undertake to 
solve the problem, but will leave it to suggest its own solution, in 
the belief that this article has already exceeded its proper limits. 
The reasoning contained in the foregoing observations may not 
always be capable of easy and useful application, still there may 
be many cases in which it will facilitate the solution of the main 
question and lead to satisfactorily conclusions. And especially 
is this likely to be true in cases of annuities and loans, or in 
cases like that of Cox v. Hickman, where it may be important to 
show that the liability is completely exhausted in some inter- 
mediate party and consequently cannot reach beyond. For as 
we have seen, the person to be charged must be a party to a con- 
tract either express or implied, and where it is not expressed and 
cannot be inferred from the actual relations of the parties, there 
can of course be no contract and by consequence no liability. 

S. D. Davies. 
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A mortgagee could not foreclose his mortgage by proceedings in a court within 
the Union lines during the rebellion, when the mortgagor was within the Con- 
federate lines. A notice to the mortgagor by publication, in a newspaper was not 
a legal notice and proceedings founded thereon were wholly yoid. 

Appeal from the Circuit Court of the United States for the 
District of West Tennessee. 

The opinion of the court was delivered by 

Bradley, J. — Thompson Dean, of Cincinnati, prior to the 
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breaking out of the late rebellion, was the owner of a large 
amount of capital stock in the Memphis Gas-light Company, a 
corporation of Tennessee, located and doing business at Memphis, 
in that state. In May 1861 he transferred his entire stock to 
James H. Pepper, secretary of the company, to enable him (Pep- 
per) to make some disposition of it in view of approaching hos- 
tilities. On the 11th day of June 1861, Pepper sold and trans- 
ferred fifty shares of $ 100 each to Thomas A. Nelson, then of Mem- 
phis, at par, receiving for the consideration Nelson's note, under 
seal, dated June 11th 1861, whereby he promised to pay to the 
order of Pepper $5000, with interest at 6 per cent, per annum, 
out of the net receipts of earnings on the sum of $5000 of the 
capital stock of the company, payable in quarterly instalments, 
the interest being first paid and balance of said net receipts then 
to be applied upon the principal, which instalments should amount 
to such sum of money as should be equal to the quarterly net re- 
ceipts of earnings on $5000 of the capital stock of the company ; 
it was further expressed in the note that it was given for the pur- 
chase-money of $5000 of the capital stock of the company, sold 
and transferred to Nelson by Pepper ; and that if Nelson failed 
to pay any of the instalments quarterly, as aforesaid, after the 
receipt by the company of said net earnings, then the full 
sum of $5000, with interest, less interest and instalments paid, 
should become due and payable. 

To secure the payment of this note Nelson, on the same day, 
executed to Pepper a paper, in the ordinary form of a mortgage, 
conveying to Pepper, his heirs and assigns, the following real 
and personal property, viz. : so much of Nelson's individual 
interest, right, title, and estate in the property and premises of 
and belonging to the Memphis Gas-light Company as should be 
represented by and equal to the $5000 of capital stock of said 
company at par, then describing the real and personal property 
which the company owned, being gas-works and other property 
in Memphis, and concluding with the usual condition, to be void 
on the payment of the note according to the tenor and eifect 
thereof. This mortgage was duly acknowledged and recorded 
in the registry of mortgages for Shelby county. On the 20th 
day of July 1861, Pepper sold and transferred to Nelson one 
hundred and fifty-four additional shares of said company, at the 
par value of $15,400, and received a similar note and mortgage 
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for the consideration thereof. It appears from the evidence in 
the case that Pepper sold this stock to Nelson and the remainder 
of Dean's stock to other persons, when he did, under apprehen- 
sion that it would be confiscated by the Confederate authorities, 
as was threatened to be done, and from a desire to leave Memphis 
for his own personal safety. But Nelson swears that he made 
the purchase of the stock in good faith, and he received it without 
any trust or pledge for its return. 

The war soon began to rage with severity, and all intercourse 
between the states in rebellion (including Tennessee) and the 
other states of the Union, was not only interrupted, but was pro- 
hibited by President Lincoln's proclamation of August 16th 
1861, made in pursuance of the Act of Congress of the 13th of 
July previous. 

Nelson continued to reside at Memphis, within the Confederate 
lines, and received the regular quarterly dividends on the two 
hundred and four shares of stock, but did not and could not 
make any payment to Pepper or to Dean, to whom Pepper 
assigned the notes and mortgages, they both being within the 
Union lines. The amount of dividends thus received by Nelson 
was $3672. 

On the 1st of June 1862, Nelson transferred one hundred and 
ninety-four shares of the stock to his wife, having previously 
transferred ten shares to May. Both transfers were without con- 
sideration, except that the object of the transfer to May was to 
make him a director, and the professed object of the transfer to 
Nelson's wife was to make a separate provision for her main- 
tenance. 

On the 6th of June 1862, the Federal forces entered the city 
of Memphis, and held military possession of that part of Ten- 
nessee until the close of the war. Dean visited Memphis during 
the summer and fall of 1862, and saw Nelson there, who failed 
to make any payment on the notes. Nelson swears that Dean 
refused to receive any payment, alleging that the stock was abso- 
lutely forfeited by the failure to pay. Dean swears that he asked 
Nelson what he proposed to do about the payment of the net 
earnings which he had received, and that Nelson answered that he 
was not disposed to pay it, because he might have to pay it again 
to the Confederate Government. From the evidence in the case 
(the testimony of Fitch) we are inclined to believe that this 
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ground was assumed by Nelson, and that he did not make an 
unequivocal tender of the money due, and whilst it is probably 
true that Dean insisted that the stock was forfeited, we are not 
satisfied that his conduct was such as to obviate the necessity of 
a tender by Nelson if the latter wished to prevent the principal 
from becoming due. At this time Nelson was allowed to remain 
peaceably within the Union lines, and there was no reason why 
he should not have paid the money to Dean. 

On the 5th of April 1863, Nelson, with his family, was ordered 
to remove south of the lines of the United States forces, and not 
to return. This order was made in retaliation for some outrages 
committed by guerillas in the vicinity. In pursuance of it Nel- 
son and his family removed within the Confederate lines, and re- 
mained therein during the remainder of the war ; and were not 
permitted to re-enter Memphis, although Nelson, at one time, 
requested permission to do so. The other complainant, May, was 
within the Confederate lines during the entire contest. 

On the 25th of April 1863 General Veatch, then commanding 
the military district of Memphis, by a special order, established 
and organized a court or civil commission for the hearing and 
determination of all complaints and suits instituted by loyal citi- 
zens for the collection of debts, enforcement of contracts, pre- 
vention of frauds, recovery of the possession of property, and 
generally to do whatever can be done by a court deriving its 
powers from military authority. Before this court or civil com- 
mission, on the 1st day of September 1863, Dean filed a petition 
for the foreclosure and sale of the two hundred and four shares 
of stock, in order to raise the amount due on the notes. The 
present appellees, Nelson and wife and May, were made defend- 
ants, but were returned not found ; and publication of notice to 
them to appear was made in accordance with the laws of Ten- 
nessee existing prior to the rebellion. No appearance being 
effected, a decree was made, execution issued, and the stock was 
sold by the marshal on the 23d day of October 1863, to one 
Hanlin, and was subsequently transferred to him on the books of 
the company by the secretary, pursuant to an order of the civil 
commission. Hanlin immediately transferred the stock to Dean. 
Prom that period to the institution of this suit Dean drew the 
dividends on the stock. 

The appellees filed the bill in this case in June 1865, praying, 
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in substance, that the stock might be decreed to belong to them, 
and that Dean might account for all the dividends received by 
him, to be applied to the payment of the notes, &c, and for 
general relief. 

The appellant, in his answer, sets up and insists upon two 
grounds of defence : First, the forfeiture of the condition of the 
mortgage, which, under the circumstances of the case, and from 
the unconscionable nature of the transaction, he insists should 
be held to be an absolute forfeiture, without benefit of redemp- 
tion ; in other words, that the instrument should be regarded as 
a conditional assignment or transfer, and not as a mortgage. 
Secondly, the defendant sets up the proceedings before the civil 
commission, by which, as he contends, even if the instrument 
were a mortgage, all equity of redemption in the stock was fore- 
closed. The appellees, on the contrary, insist that the paper was 
a mere mortgage ; that the condition in the notes making the 
principal due if the instalments were not regularly paid was in 
the nature of a penalty, and should not have been enforced in an 
equitable proceeding ; that the court or civil commission was 
illegal and without authority ; that it never had any jurisdiction 
of the person of the appellants, nor of the property attempted 
to be foreclosed ; that the existence of the war, and the residence 
of the appellees within the Confederate lines, forbade any legal 
proceedings against them or their property ; that, therefore, they 
have been illegally dispossessed of the latter, and are entitled to 
have it restored to them without conditions; and, finally, that 
the appellant is accountable to them for the dividends received 
by him, to be credited on the notes. 

In determining the questions raised by this record, in the first 
place, Dean must be regarded as concluded on the question of 
the sale of his stock. Had the transaction been merely an agree- 
ment for a sale upon the terms on which the sale was actually 
made, and this a bill by the vendees for a specific performance, 
we should find great difficulty in distinguishing this case from 
that of Dorset/ v. PacJcwood, 12 Howard 126. But here the sale 
was actually made, and the stock was actually transferred to 
Nelson, so that, in the absence- of fraud, it became absolutely his. 
And in support of the bona fides of the transaction, it may be 
said, that in view of all the contingencies of the situation, the 
arrangement was at the time an advantageous one for Dean. At 
Vol. XIX.— 15 
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all events, he chose, on the whole, to acquiesce in it, and in his 
bill to foreclose the stock, presented before the civil commission, 
he makes no claim but that of holder of the mortgage, affirming 
and claiming under Nelson's title throughout. And in his an- 
swer to the present bill he nowhere hints that Nelson was guilty 
of any bad faith in the transaction, or made any agreement to 
hold the stock for him, or in any other way than as a bond fide 
purchaser thereof. And it is hardly correct to say that Nelson 
incurred no obligation in the transaction. He agreed to pay the 
whole amount immediately in case of failure to pay any instal- 
ment after the receipt by the company of the net quarterly earn- 
ings. And this condition was not in the nature of a penalty, as 
surmised by the appellees ; but was of the substance of the con- 
tract. So that, on failure to pay or tender the money received 
by him, or by the company, on account of the stock purchased, 
the whole debt became due and payable as a personal obligation 
of Nelson. 

But, at all events, the stock was actually sold and transferred, 
and became the property of Nelson, and was possessed by him. 
The contract was an executed contract, and that transaction can- 
not now be impeached. 

The next question relates to the character of the instrument 
given by Nelson to Pepper as security for the payment of his 
notes. AVas it a conditional sale, or was it a mortgage ? On 
this question hardly a doubt can be raised. The court is asked 
by the appellant, under the circumstances of the case, which the 
appellant asserts to have been unconscionable on Nelson's part, 
to consider the instrument as a conditional conveyance of the 
stock, and not a mortgage. But the court has no power over the 
transaction to make it other than, or different from, what the 
parties themselves made it. If it is a mortgage, it is the duty of 
the court to declare it a mortgage ; and if it is a mortgage it has, 
perforce, all the incidents and privileges of a mortgage ; and 
that it is a mortgage there is no room for question. The princi- 
pal engagement is contained in the note, which creates a debt as 
soon as earnings or dividends are received. The other instru- 
ment is secondary, and is intended as security for the payment 
of the note. The appellee himself, in his proceedings before the 
civil commission, treats his claim as a debt, and the instrumen-t of 
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security as a mortgage. He calls it a mortgage ; and the doc- 
trine of "once a mortgage always a mortgage," applies to it. 

Then, being a mortgage, whether of real or personal property, 
the mortgagor has an equity of redemption, unless it has been 
extinguished in some legal way. The great question of the cause 
is, whether the equity of redemption has been extinguished. 

It is unnecessary to decide whether the mortgage was one of 
real or of personal estate, or whether it was a legal or only an 
equitable mortgage. As no attempt has been made to cut off the 
equity of redemption, in any other manner than by legal proceed- 
ings, the question is reduced to the simple one, whether those 
legal proceedings are valid and effectual for the purpose. 

It is objected that the court or civil commission was not legally 
established ; but it is not necessary to determine that question, as 
the proceedings themselves were fatally defective. The defend- 
ants in the proceedings (the appellees here) were within the Con- 
federate lines at the time, and it was unlawful for them to cross 
those lines. Two of them had been expelled the Union lines by 
military authority, and were not permitted to return. The other, 
Benjamin May, had never left the Confederate lines. A notice 
directed to them and published in a newspaper was a mere idle 
form. They could not lawfully see nor obey it. As to them, the 
proceedings were wholly void and inoperative. 

This leaves the equity of redemption in the mortgaged pro- 
perty unextinguished ; and it is, therefore, the right of the appel- 
lees to redeem it. 

In the opinion of the court, the whole principal and interest of 
the notes have become due and payable, and a redemption and 
retransfer of the stock should be decreed only on condition of the 
payment of principal and interest in full, after giving to the ap- 
pellees credit for the sums received by the appellant ; legal inter. 
est on each side to be allowed. 

The decree of the Circuit Court, therefore, will be so far modi- 
fied that, instead of requiring the appellant to forthwith transfer 
the stock, as directed in the decree, he be decreed to transfer it 
to the defendants, Miriam W. Nelson and Benjamin May, re- 
spectively, as therein directed, upon payment by the appellees to 
the appellant of the amount which shall be found to be due to 
him on the said two notes, after taking and stating the account 
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in the said decree afterwards directed ; neither party to recover 
costs of the other in this appeal. 



It is one of the effects of a state of 
war to make unlawful all pacific unli- 
censed intercourse with the enemy. This 
general principle. of the law of nations 
was well stated by Johnson, J., in ren- 
dering the opinion of the court in the 
case of The Rapid, 8 Cranch 155. He 
said : " In the state of war, nation is 
known to nation only by their armed ex- 
terior ; each threatening the other with 
conquest or annihilation. The indivi- 
duals who compose the belligerent states 
exist, as to each other, in a state of utter 
occlusion. If they meet, it is only in 
combat." "On this point," he adds, 
" there is really no difference of opinion 
among jurists :" see also Amory v. Gam- 
age, 15 Johns. 24 ; Griswold v. Wad- 
dington, 16 Johns. 438 ; Seaman v. Wad- 
dington, Id. 510; The Venice, 2 Wal. 
258 ; Vattel, Droit des Gens, B. 3, Ch. 
5, sec. 70; Grotius, De Jur. Bel. ac 
Pac, Lib. 3, Ch. 3, sec. 9 ; and Ch. 4, 
sec. 8 ; Burlamaqui, Prin. du Droit Nat. 
et Pol., Pt. 4, Ch. 4, sec. 20. It fol- 
lows, that any conduct, communication, 
or intercourse inconsistent with a state of 
war is unlawful. See all the authorities 
cited in this note, particularly Griswold 
v. Waddington, 16 Johns. 438, 452, 457, 
474, 478, 479, 481-485, where the cases 
are collected by Chancellor Kent, and 
the rule announced, that no unlicensed 
intercourse whatever with an enemy is 
lawful. But see, contra, Mixer v. Sibley, 
1 Chicago Leg. News 297, in effect over- 
ruling the case of The Rapid, 8 Cranch 
'55. See also Kershaw v. Kelsey, 100 
Mass. 561. The chief difficulty is to ap- 
ply this general rule to particular cases. 
It will aid us to that end, to consider the 
reasons upon which it stands. Two rea- 
sons may be given : Any communication 
or intercourse, not hostile, between belli- 
gerents, however innocent or apparently 
harmless, would furnish opportunities for 



treasonable practices ; and, if commercial 
in its nature, or involving the making or 
executing of contracts, it would tend to 
increase the pecuniary resources, or re- 
lieve the financial embarrassments, of 
the enemy. Accordingly, all trading, 
negotiating, or contracting, and all per- 
forming of contracts existing before the 
war, with one now an enemy, are for- 
bidden. Contracts made before the war, 
but remaining unexecuted at the time of 
its outbreak, are suspended so long as 
the war lasts ; those made, flagrante bello, 
are absolutely void : Crawford v. The 
Wm. Penn, 3 Wash. C. C. 484 ; Gris- 
wold v. Waddington, 16 Johns. 438 ; Ex 
parte Boussmaker, 13 Vesey 71 ; Wheat. 
Int. Law, sees. 305-317 ; Leathers v. Ins. 
Co., 2 Bush 296 ; Willison v. Patterson, 
7 Taunt. 43 ; Hanger v. Abbott, 6 Wal. 
532 ; Tucker v. 'Watson, 6 Am. Law 
Reg. (N. S.) 220; Dorsey v. Kyle, 30 
Md. 512. If the operation of the gene- 
ral rule be deemed disadvantageous, the 
political power can relieve from it by 
granting licenses to violate it : Coppell 
v. Sail, 7 Wal. 542 ; McKee v. United 
States, 8 Id. 163. Thus, it is clearly 
unlawful to buy from or sell to an enemy 
goods or merchandise, whether contra- 
band of war or not : The Ouachita 
Cotton, 6 Wal. 521. The state of war 
operates upon the relations of debtor and 
creditor, suspending them while the war 
continues: The United States v. Gross- 
mayer, 9 Wal. 72. So, the drawing, 
negotiating, or remitting of bills of ex- 
change, upon or for the account of an 
enemy, is unlawful : Griswold v. Wad- 
dington, 16 Johns. 438; Willison v. 
Patterson, 7 Taunt. 439 ; 4 Moore 133, 
s. c. ; Hoare v. Allen, 2 Dal. 102 ; 
Conn v. Penn, 1 Pet. C. C. 523 ; Den- 
niston v. Imbrie, 3 Wash. C. C. 396 ; 
Billgery v. Branch, 8 Am. Law Peg. 
(N. S.) 334. A single exception is 
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where bills are drawn by prisoners of 
war for subsistence or for their ransom ; 
Antoine v. Moorhead, 6 Taunt. 237 ; 
Vattel, Droit des Gens, B. 3, Ch. 16, sec. 
264 ; Cornu v. Blackburne, Dong. 641 ; 
Yates v. Hall, 1 T. B. 73; Goodrich 
v. Gordon, 15 Johns. 6 ; Griswold v. 
Waddington, 16 Johns. 451 ; Kershaw 
v. Kelsey, 100 Mass. 561. But, contra, 
see Haveloch v. Rockwood, 8 T. E. 269 ; 
Potts v. Bell, III. 548. It is also un- 
lawful for one having goods in an 
enemy's country, at the outbreak of war, 
to withdraw them to the country of the 
owner ; certainly, unless it be done 
promptly. If left an unreasonable time, 
they become impressed with the charac- 
ter of enemy's goods, and are lawful 
prize: The Rapid, 8 Cranch 155; The 
Wm. Bagaley, 5 Wal. 377 ; The Hamp- 
ton, Id. 372. So, the contract of partner- 
ship is dissolved, or, at least, suspended, 
by the state of war : Griswold t. Wad- 
dington, 15 Johns. 57 ; s. c, on appeal, 
16 Johns. 438; The Wm. Bagaley, 5 
Wal. 377. It is unlawful to complete 
contracts with an enemy after war breaks 
out. To this rule the following case 
was held to be an exception. Where A. 
contracted with B. to deliver to him lum- 
ber, and war supervened between their 
respective countries, before the contract 
was fully executed, held, that B. might 
pay a balance due for lumber delivered, 
in pursuance of the contract, in B.'s 
own country, to A.'s agent residing 
there, although such delivery took place 
after the war broke out : Buchanan v. 
Curry, 19 Johns. 137. It could not 
benefit the enemy that A. delivered the 
lumber here ; and, though it might be- 
nefit him if the price paid were to be 
transmitted to him by his agent, still it 
must be presumed it would not be so 
transmitted, but that the agent would 
retain it here while the war lasted. 
On the same principle it has been held, 
that it is not unlawful to pay a debt to an 
enemy, flagrante hello, provided it be 



paid to him personally in the debtor's 
country, or to an agent authorized to re- 
ceive it residing there, but appointed be- 
fore the war. See Conn v. Penn, 1 Pet. 
C. C. 524-5 ; The United States v. Gross- 
mayer, 9 Wal. 72. 

It is unlawful to correspond with an 
enemy by letter : Griswold v. Wadding- ■ 
ton, 16 Johns. 473, referring to the ac- 
tion of the Continental Congress in 
June 1778, and citing from its Journal, 
vol. 4, p. 254 ; so, doubtless, would it 
be to use for any private unlicensed 
purpose the telegraph, carrier pigeons, 
balloons, signals, or communications in 
newspapers, directed to, or intended to 
reach, an enemy. 

From the same principles, it follows, 
that interest ceases to accrue upon con- 
tracts during the continuance of a war 
between the countries of the parties to 
them: Hoare v., Allen, 2 Dal. J02 ; 
Foxcraftv. Nagle, Id. 132; McCallv. 
Turner, 1 Call 133 ; Brewer v. Hastie, 
3 Call 22 ; Paul v. Christie, 4 H. & 
McH. 161 ; Conn v. Penn, 1 Pet. C. C. 
523 ; Denniston v. Imbrie, 3 Wash. C. 
C. 396 ; Ward v. Smith, 7 Wal. 447 ; 
Bigler v. Waller, 3 Chicago Leg. News 
26 ; Yeaton v. Berney, Id. 82 ; Tucker 
v. Watson, 6 Am. Law Eeg. (N. S.) 
220. So, statutes of limitation are sus- 
pended as to such contracts : Wall v. 
Robson, 2 N. & McC. 4 98; Moses v. 
Jones, Id. 259 ; Nicks] v. Martindale, 
Harper (S. C.) 138; Ogden v. Black- 
ledge, 2 Cranch 272 ; Hopkirk v. Bell, 
3 Cranch 54 ; Hanger v. Abbott, 6 Wal. 
532 ; Jackson Ins. Co. v. Stewart, 6 Am. 
Law Eeg. (N. S.) 732 ; Conn. Ins. Co. 
y. Hall, 7 Am. Law Eeg. (N. S.) 606 ; 
Semmes v. Ins. Co., 8 Am. Law Eeg. 
(N. S.) 673. To the rule respecting 
interest there are some exceptions : — 
Where the hostile creditor resides in the 
debtor's country, or has an agent there 
authorized to receive the debt ; and 
where the debt was made payable at a 
particular place in the debtor's country, 



230 



BEAN v. NELSON. 



and the debtor has failed to pay, or to 
offer to pay, there, at maturity, interest 
will be allowed, although a state of war 
has intervened. See the cases cited 
above as to interest. It is presumed the 
rule would be, to some extent, the same 
in regard to statutes of limitation. They 
would, doubtless, not be suspended, were 
the enemy debtor or creditor residing 
here under a license, and so, capable of 
suing or being sued upon the contract. 
See the cases cited below. Also Brawn 
v. Saurwein, 10 or 11 Wal. It has long 
been settled that an alien enemy, resi- 
dent in his own country, can neither sue 
nor be sued in the tribunals of the coun- 
try with which his own is at war : Craw- 
ford v. The Win. Penn, 3 Wash. C. C. 
106; Wilcox v. Henri/, 1 Dal. 69; 
Mumford v. Mumford, 1 Gal. 366 ; Bell 
v. Chapman, 10 Johns. 183; Johnson v. 
Decker, 1 1 Johns, 418; Society v. Wheel- 
er, 2 Gal. 105; The Emulous, 1 Gal. 
563; Brandon v. Nesbit, 6 T. R. 23; 
Bristow v. Lowers, Id. 35 ; Potts v. Bell, 
8 T. R. 548 ; Semmes v. Ins. Co., 8 Am. 
Law Reg. (N. S.) 673; The Hoop, 1 C. 
Rob. Adm. 200; Hanger v. Abbott, 6 
Wal. 532. But see, contra, Dorset/ v. 
Kyle, 30 Md. 512; Dorsey v. Dorsey, 
Id. 522; Mixer v. Sibley, 1 Chicago 
Leg. News 297. And where a suit had 
been commenced, and was, at the out- 
break of the late war, pending between 
persons who became enemies thereby, 
the jurisdiction of the court ceased when 
the war broke out ; and it could enter no 
order by which the rights of the non- 
resident defendant could be affected : 
Livingston v. Jordan, Am. Law Reg. for 
Jan. 1871, 53, per Chase, C. J., Su- 
preme Court U. S. But, if the alien 
enemy reside here at the outbreak of the 
war, or come hither to reside, flagrante 
hello, under an express or implied li- 
cense from the government, he may sue 
or be sued here as in peace : Clarke v. 
Morey, 10 Johns. 69. Compare Buck- 
ley x. Lyttle, 10 Johns. 117 : Owens v. 



Hannay, 9 Cranch 1 80 ; Hamersley v. 
Lambert, 2 Johns. Ch. 508. 

The late rebellion of the Southern 
States was a war, within the meaning 
of the law of nations, and was followed 
by the same legal consequences as any 
other war : The Prize Cases, 2 Black 
666; The Venice, 2 Wal. 258; Mrs. 
Alexander's Cotton, Id. 404 ; Mauran v. 
Ins. Co., 6 Id. I ; The Ouachita Cotton, Id. 
521 ; Hanger v. Abbott, Id. 532 ; Coppell 
v. Hall, 7 Id. 542 ; McKee v. U. S., 8 
Id. 163; U. S. v. Grossmayer, 9 Id. 72. 

According to the principal case, the 
fact that an alien enemy has property 
here, subject to a mortgage lien or to 
seizure by foreign attachment under a 
state law, does not exempt him from the 
operation of the rule, that he cannot be 
sued in our courts. Notice to him of the 
pendency of such a suit must be either by 
a communication sent to him personally, 
or by an advertisement directed to him in 
a newspaper. The former, no court would 
think of sustaining as a valid notice; 
and the latter, in substance the same, 
or worse, is held in the principal case to 
be illegal and void, and so giving no 
jurisdiction to the court. This question 
seems first to have arisen in the Superior 
Court of Chicago, in 1867, in two cases ; 
one, where a decree of foreclosure had been 
entered, during the war, against a Con- 
federate enemy, upon notice by publica- 
tion in a newspaper; and the other, 
where lands had been sold upon execu- 
tion in foreign attachment, on a similar 
notice to one who was a Confederate 
enemy. It was held by Jameson, J. , 
that the court acquired no jurisdiction 
to render the decree or the judgment, 
and that the defendant was in each case 
entitled to relief : Conn. Ins. Co. v. Hall, 
7 Am. Law Reg. N. S. 606 ; Sibley v. 
Mixer, decided at the same time, but un- 
reported. The latter case was taken by 
appeal to the Supreme Court of Illinois, 
and the decision of the court below re- 
versed. 
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The same point arose in Maryland, in 
1869, in two cases, of which the facts 
were similar to those in the two last 
cited, and it was held, that the news- 
paper notices, published, one in pursu- 
ance of a law of Maryland, and the 
other, in pursuance of an order of court, 
directing the publication of the same, 
were sufficient to give jurisdiction to the 
court: Dorsey v. Kyle, 30 Md. 512; 
Dorset/ v. Dorsey, Id. 522. In neither 
of these Maryland cases does it appear 
that the fact of the hostile character of 
the defendant was made known to the 
court below. In Mixer v. Sibley, the 
Illinois case, on the contrary, the fact 
that the defendant in attachment was an 
enemy within the Confederate lines, 
appeared in the affidavit upon which the 
writ was issued. It is difficult to see 
upon what principle this decision can be 
sustained. It seems, that such a judg- 
ment ought to be held void even in a 
collateral proceeding ; for, the effect of 
the existence of a state of war, by the 
law of nations, as well as by the Act of 
Congress of July, 1861, was unquestion- 
ably to suspend all state laws permitting 
acts and proceedings inconsistent there- 
with, or with the state of war. Could 
the Illinois legislature empower the citi- 
zens of that state to trade or correspond 
with, or, at pleasure, to go to, or come 
from, or in any manner whatever com- 
municate with, a public enemy ? And it 
is no answer to intimate, as do the court 
in Mixer v. Sibley, with some severity, 
that no case can be found in the books 
sustaining the position taken by the 
court below in that case. If it be con- 
ceded, that, before the late war, no such 
case could be found, it does not follow 
that the rule may not be as stated. It 
may be, that no creditor ever before 
sought to abuse the process of the courts 
for such a purpose — a purpose that could 
hardly ever be consummated without 
rank injustice — or, it may be, that no 
court ever before ventured to denv the 



rule established by the principal case. 
Besides, the affirmation so frequently 
met with in our reports, that "no such 
case can be found in the books," if it do 
not turn out to be a mistake, so rarely 
rests on a thorough study of the books, 
that it is generally not entitled to much 
weight. How the case is here, may be 
inferred from the fact that the whole 
tenor of the only authority cited in 
Mixer v. Sibley on this point — the de- 
cision of the Supreme Court of the 
United States in the case of The Rapid, 
8 Cranch 155 — is misstated by the court, 
certainly through inadvertence — the 
learned judge who delivered the opinion 
citing, as employed by the court, lan- 
guage which was used only in argument 
by the counsel -beaten in the case, and 
the doctrine involved in which was repu- 
diated, and the very contrary announced, 
in the energetic terms quoted in the 
opening part of this note, by Johnson, 
J., who rendered the decision. 

In 1870, a different, though analo- 
gous, question arose in the District 
Court for the Southern District of New 
York, touching the validity of a sale 
under a power in a trust deed, as against 
one who was, at the time, an enemy 
within the Confederate lines, when such 
sale was made, as provided in the deed, 
upon a notice to the donor of the power 
by publication in a newspaper. It was 
held by Blatchford, J., that the sale 
was invalid — the notice, upon the prin- 
ciples since established in the principal 
case, being held to be absolutely void : 
The Kanawha Coal Co. v. The Kanawha 
and Ohio Coal Co.,. published in pamph- 
let. The same point arose, in the Su- 
preme Court of the District of Columbia, 
in the case of Green v. Alexander, 3 
Chicago Leg. News 123, and, upon the 
authority of the former case, was decided 
by Mc Arthur, J., in the same way. 

In the case of Harper v. Ely, decided 
by Williams, J., in the Chicago Circuit 
Court, in 1870, it was held, that if it 
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appeared that the defendant who was 
seeking to redeem from a sale of his 
property made upon a notice published 
in a newspaper, while he was an enemy 
within the Confederate lines, had volun- 
tarily gone thither from a Northern State 
to assume the hostile character, relief 
would be denied. While a person 
choosing to become a traitor, and leav- 
ing the North for that purpose, would 
be morally more culpable than one who, 
residing at the South, should have been 
driven into treason, perhaps, by over- 
whelming force, it is not clear that a 
different rule should be applied to the 
two, unless, perhaps, it should appear 
that the purpose of assuming the hostile 
character was to oust the court of juris- 
diction. Why should a harder measure 
of justice be meted to a traitor becoming 
such voluntarily north, than to one 
becoming such in like manner south, of 
a given line ? The facts are not very 
fully stated, but it seems that the defend- 
ant's family went from Illinois, after 
the outbreak of the war, to reside in 
Kentucky, but that the defendant him- 
self, before the war, went from one of 
the western territories to a Southern 
State, where he afterwards joined the 
rebel army, voluntarily, as he admitted, 
and from a sense of duty. If these were 
the facts, the hypothesis of his having 
voluntarily gone South to enter the 
rebel army, was unfounded, and it is 
still harder to accept the decision as 



authoritative : Harper v. Ely, 2 Chicago 
Leg. News 350, with which compare 
Mrs. Alexander's Cotton, 2 Wal. 404, 
419, in which the court declare, that the 
personal dispositions, that is, I suppose, 
the political sympathies, of parties will 
not be inquired into, in questions of 
capture, but rather their domicil or resi- 
dence. 

The question, to what remedy a party 
is entitled, who is aggrieved by a wrong- 
ful assumption of jurisdiction, in this 
class of cases, is not always an easy one 
to answer. If, as in Mixer v. Sibley, 
the error appeared on the record, it 
might be corrected, upon writ of error, 
in the appellate court, if the writ were 
sued out in apt time. But where, as 
seems to have been true in the Maryland 
cases, the record did not show to the 
lower court the hostile character of the 
party proceeded against, the judgment 
or decree wjould, on its face, appear to 
be valid, and would doubtless be so 
held on appeal — unless, indeed, the facts 
were admitted in the appellate court, 
and a decision invoked, as though they 
appeared of record. To reverse such a 
judgment, the injured party must have 
recourse to a bill in chancery, as, a bill 
in the nature of a bill of review, or a 
bill to redeem, or to some other pro- 
ceeding appropriate, under the circum- 
stances, according to the local law. 
J. A. J. 
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An attorney or solicitor, who is also counsel in a cause, has a lien on moneys 
collected therein for his fees and disbursements in the cause, and in any suit or 
proceeding brought to recover other moneys covered by the same retainer. 

If the attorney is guilty of no bad faith or improper conduct, and claims to 



